Civil litigation as a police accountability mechanism

In Australia and throughout the world, police are rarely prosecuted or disciplined for torturing, killing, assaulting or ill-treating members of the public
. In contrast, civil litigation against the police results in findings of police misconduct in significant numbers of cases
. While civil litigation offers only a partial solution to the endemic problem of police human rights abuse, its ability to find against police where other accountability mechanisms fail justifies expanding its availability to victims of police abuses. It also warrants its close analysis as a tool to improve state accountability mechanisms.

This article examines the following questions: 

1. What forms of accountability are needed when police abuse human rights?

2.  Why does civil litigation achieve results in favour of complainants when State controlled systems that handle complaints against police do not? 

3.  Why is civil litigation more available in the USA and the UK than Australia and Canada?  

4. How can civil litigation be made more accessible in Australia?

5. What lessons from the successes achieved through civil litigation can be drawn to increase the discipline rates of police who abuse rights in Australia?

1. What forms of accountability are needed?

The Committee Against Torture, which oversights the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, requires State Parties to ensure effective measures are taken to “prevent, investigate, prosecute and punish” perpetrators of ill-treatment
. 

In its concluding observations concerning Australia in 2008, at paragraph 27, the Committee noted:

“The Committee is concerned over allegations against law enforcement personnel in respect of acts of torture or cruel, inhumane or degrading treatment or punishment and notes a lack of investigations and prosecutions.  The State Party should ensure that all allegations of actions of torture or cruel, inhuman or degrading treatment or punishment committed by law enforcement officials, and in particular any deaths in detention, are investigated promptly, independently and impartially and – if necessary – prosecuted and sanctioned.  Furthermore, the State party should also ensure the right of victims of police misconduct to obtain redress and fair and adequate compensation.” 

Similarly, Article 2 of the International Covenant on Civil and Political Rights (the “IPCCR”), to which Australia is also a Party, requires states to ensure that victims of rights violations achieve an effective and enforceable remedy for that abuse.

In its Concluding Observations on Australia, on 3 April 2009, the Human Rights Committee noted:

“21. The Committee expresses concern at reports of excessive use of force by law enforcement officials against groups, such as indigenous people, racial minorities, persons with disabilities, as well as young people; and regrets that the investigations of allegations of police misconduct are carried out by the police itself. The Committee is concerned by reports of the excessive use of the electro-muscular disruption devices (EMDs) “TASERs” by police forces in certain Australian states and territories. (articles 6 and 7).  The State party should take firm measures to eradicate all forms of excessive use of force by law enforcement officials. It should in particular: a) establish a mechanism to carry out independent investigations of complaints concerning excessive use of force by law enforcement officials; b) initiate proceedings against alleged perpetrators; c) increase its efforts to provide training to law enforcement officers with regard to excessive use of force, as well as on the principle of proportionality when using force; d) ensure that restraint devices, including TASERs, are only used in situations where greater or lethal force would otherwise have been justified; e) bring its legislative provisions and policies for the use of force into line with the United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials; and e) provide adequate reparation to the victims.”

Police are the principle agents of human rights abuses and torture
.  It is thus imperative that States ensure that police violators are:

a) Prosecuted;

b) Disciplined 

 And that:

c) Compensation is paid to the victim
 

Furthermore, victims are entitled to assurances that the State has learnt the lessons that led to the abuse and has reduced the likelihood of further abuses
.  

2. Why civil litigation succeeds where complaint investigations fail

Traditionally compensation for police abuses has been paid as a result of the victim taking civil proceedings against police.  In the UK police misconduct litigation finds for the plaintiff in 40% of cases, while complaint substantiation rates are 4%.
 A reason for this discrepancy provided by police complaint bodies is that only complaints with good evidence get litigated. 

However, the fact that many complaints determined as  “unfounded” or “unsubstantiated” by complaint mechanisms are subsequently found for the plaintiff in litigation through the courts
 reveals alternative explanations are needed. 

A second explanation given by police for the difference in findings is that the processes have (a) different standards of proof and (b) are working towards different outcomes
.

It is correct that criminal proceedings against police operate at a higher standard of proof than civil litigation.   However, it is now clearly established in Australia
, Canada
 and the UK
 that the standard of proof at both disciplinary hearings and civil hearings is “the balance of probabilities”. In the US the standard is the “preponderance of the evidence.”

It has been noted that because disciplinary hearings result in adverse findings against the police, the balance of probabilities is harder to meet in these forums
. In Briginshaw v Briginshaw 60 CLR 336 (30 June 1938) the High Court of Australia established that there is no third standard.  It did however find that a serious allegation, required quality evidence to meet the standard of proof. That is where the allegations are serious, a civil court must, in the same way as disciplinary tribunals, be satisfied that the   evidence is sufficient to support a balance of probabilities test. Briginshaw also states that the consequences of a finding must be considered in reaching a conclusion about whether the evidence meets the standard. 

The consequences of a disciplinary finding could be a suspension, a dismissal, retraining, a probationary period, or a delay in promotion.  The consequences of civil proceedings may be a monetary debt. Frequently civil courts award “punitive (or exemplary) damages” against police.  Damage awards thus both compensate the victim and provide a form of punishment to police perpetrators.  Consequences in civil proceedings are therefore no less serious for defendants. For this reason, the quality of evidence required in both forums will be similar.

A third difference raised by police is that negligence claims are easier to demonstrate than disciplinary offences. In Victoria, the definition of a disciplinary offence includes where a police officer:

“(c) engages in conduct that is likely to bring the force into disrepute or

        

diminish public confidence in it; or

   
(e)  is guilty of disgraceful or improper conduct (whether in his or her

        

official capacity or otherwise); or

   
(f)  is negligent or careless in the discharge of his or her duty;”

Given that an act of negligence is defined as a disciplinary offence, the tests applied by Civil Courts in negligence proceedings will the same as that applied through disciplinary processes
.  

A fifth reason given by police for the better results achieved by civil litigation is that Judges are more inclined to believe the plaintiff than the police.
 The grounds for this assertion are not made out.  In criminal cases judges accept and believe police evidence against civilians on a daily basis
.  

The real reasons for discrepancies start to become apparent when one focuses on the decision makers in the complaint system: the police themselves.  It is the lack of independence of these decision-makers that is part of the reason why police complaint systems rarely find for the complainant.

Civil litigation achieves results for a number of reasons:

1. The victim is a party

Civil litigation is driven by the victim and the victim has full standing and representation. The victim chooses who will give evidence and on what basis to cross-examine witnesses.  The victim determines what lines of enquiry to pursue and what kind of evidence must be discovered. 

2. The independence of the decision-maker

The decision maker is usually a judge or jury.  If the jury selection has been adequate, the jury, like the judge will be impartial.

3. The evidence can be tested

Until a person is cross-examined on their evidence, it is difficult to come to a view on their credibility.  Cross-examination in court permits a better assessment of credibility than a decision on pre-prepared and potentially fraudulent evidence.

4. The process is transparent

Hearings and interlocutory proceedings occur in open court and according to regulation and law.  Both parties are involved at each stage. The media and public may attend.

5. Full-disclosure of documents

While this ideal is not always reached, the disclosure of documents in civil proceedings is certainly much better than anything the complainant receives through the police complaint process.  It is important to realise that police lawyers will have access to the full complaint investigation material as soon as a suit is lodged
.  Failure to disclose all of this material to the plaintiff results in inequalities between the parties.  

6. The decision is legally reasoned and open to full review and scrutiny.

Decisions by Judges in civil proceeding must be legally reasoned, address the facts and be available in full to both parties and the public. Decisions can be appealed.  

Combined, these qualities make up the reasons why civil litigation processes are more likely to reach findings of fact against police than police complaint processes. 

3. The availability of civil litigation in the US and UK 

In the US, the Civil Rights Act of 1871 (the Klu Klux Klan Act) (now provision 42 USC section 1983) establishes a mechanism to sue a person acting under colour of law custom or practice who deprives a person of any right or privilege secured by the US Constitution or any other law. Actions are brought in the Federal Courts.  The US Constitution contains rights such as the right to life
, freedom from unlawful search and seizure
 and freedom from torture and ill-treatment
. 

In 1961, Monroe v Pape 365 US 167, section 1983 applied section 1983 to police acting under apparent or purported authority of law, custom or practice.  This application opened the way for police misconduct litigation.

Under section 1983 successful plaintiffs can receive damages for pain and suffering, injuries and lost wages. Punitive damages are frequently awarded and in addition, attorney and witness fees can also be recovered.

If a police officer is successful in defeating the litigation, his or her legal fees are only recoverable from the plaintiff if a court finds the plaintiff’s case is frivolous, unreasonable or without foundation: Christianberg Garment Co. v. EEOC, 434 U.S. 4012 (1978). This means that unsuccessful plaintiffs in the US are not liable to pay costs provided their claim is reasonable.  

The provision for attorney fees in damage claims also means that lawyers can recover their costs in taking action against the police. Obviously if the plaintiff losses, lawyers will not recover their costs.  This is a risk the lawyers must take in accepting these cases.

In the US, as in Australia, cities (or states), on whose behalf police act, are not automatically vicariously liable for damage awards.  Without vicarious liability, damage awards are “paper victories” for plaintiffs.  A series of US cases (Monell litigation) demonstrated that cities can be liable for police misconduct and many cities now offer indemnity certificates to prevent exposing themselves through discovery under Monell actions and to satisfy police associations.  The existence of vicarious liability remains however, greatly variable across US jurisdictions.  

A Monell claim can be brought where the perpetrator of a rights violation is a police officer who has received previous complaints.  The claim is made by demonstrating that the State/City’s police disciplinary system has failed, leaving the public, and the plaintiff in particular, vulnerable to rights abuse.  It is foreseeable that a police officer who has previously violated the rights of a person will do so again unless dismissed or otherwise re-trained and effectively supervised. Failure to ensure the disciplinary process acts to prevent foreseeable abuses, renders the State/City directly liable for the abuse suffered by a plaintiff.

Monell type claims are worth exploring in the UK, Canada and Australia.

As a result of Monroe v Pape, there now exists a body of lawyers across the US with substantial skill and expertise in police misconduct litigation
.  However, Police misconduct cases are not highly profitable and many of these lawyers, despite their expertise, operate on extremely tight budgets.  

The existence of a remedy against human rights abuses in the US has lead to some extremely significant decisions about police misconduct.  For example, civil litigation uncovered the links between the police, Klu Klux Klan and Nazi groups in the 1985 Greensboro litigation, it brought to public attention the relationship between police, the FBI and Cointelpro in conducting an unlawful shooting of Black Panther leaders in the Fred Hampton case
. In 1983, civil litigation assisted in uncovering the existence of “street files” – files held by police, never shown to defence lawyers, that contained exculpatory evidence that could assist individuals police were prosecuting.  Civil litigation was essential in uncovering the systemic torture of over 100 African Americans to obtain false confessions in the Burge cases in Chicago
. It has been used to uncover the failure of police command to control and dismiss police using their police weapons against their wives
 and has been critical in uncovering systemic and entrenched failures in police disciplinary systems (the Monell litigation)
. Civil suits have also resulted in settlements agreements (consent decrees) in which cities and police departments agreed to the establishment of civilian bodies that receive police complaints
.   

While civil rights litigation has been very effective in bringing to public attention some profound examples police misconduct and the State’s complicity in this misconduct, this avenue is largely inaccessible to the vast majority of US victims of police misconduct
. The high risk and long trial times provide little commercial imperative for lawyers to take on police misconduct cases. As a result civil rights cases in the US represent a fraction of the problem.  

Despite these drawbacks, civil rights litigation is a far more accessible option to victims in the US than Australia and Canada.

Civil Litigation in the UK

Since in the mid 1980s, UK civil litigation against the police has been funded by through legal aid assistance schemes. Prior to this, civil actions against the police were only available to those who could pay rendering them inaccessible to the vast majority of victims
. From the 1980s civil litigation began exposing the failures of the complaint systems as plaintiffs found success where complaint mechanisms failed
. 

Plaintiff lawyers and the people and families they represent used civil cases to revealed the prevalence of police brutality and its disproportionate impact on people from working class backgrounds and on racial, cultural and religious minorities
.  They also exposed the systemic biases towards police in State run police accountability measures.  They forced the State to be more transparent with investigation results
, and found means, through creative use of defamation laws, to ensure that even when cases settled, police misconduct could be exposed through the media.
 For example, Bahar Ahmed a Muslim man who was tortured by the Metropolitan police in London in 2003, received £60,000 in a civil settlement with the police admitting their actions. Following an investigation by the Independent Police Complaint Commission, no police were disciplined. This settlement, the police human rights abuse and the failure of the police complaint process was reported in the media
.

The advent of the UK Human Rights Act 1998, the 1999 Stephen Lawrence Inquiry, and cases such as R (Amin) v Secretary of the State for the Home Department [2003] UKHL 51 has shifted the UK legal system towards a focus on the rights of victims and families. Appeal avenues from domestic judicial review, litigation and inquest findings (also with lawyers now funded by legal aid) to the European Court of Human Rights has placed some enforceable legal pressure on the UK Government to improve investigation of police, prison, immigration and military abuses, improve police practices and increase the role of the victim and families in investigations
. Civil litigation is currently being used to uncover the UK Government’s role in the abuse, interrogation and detention without trial of Moazzam Begg and Tarek Dergoul at Guantanamo Bay
.

Section 88 of the Police Act 1996 makes the Chief Constable liable for all wrongs committed by police in the performance or purported performance of their duties.

Under UK law, damages can be awarded against police “for tortious conduct deserving punishment, deterrence or disapproval and involving oppressive arbitrary or unconstitutional action by the servants of government.”

These avenues for redress and improving the legal and investigation systems were made possible through the availability of Legal Aid to victims and the intense lobbying of families, advocacy agencies and grassroots organizations. 

As small number of specialist legal practises now exist to assist the victims of police, prison, immigration, intelligence and military abuses
.  As in the US, these practices exist on extremely tight budgets.  

The high damage awards in the US and legal aid in the UK enables victims of police abuse to seek justice where other mechanisms fail.  In Canada, civil litigation is seriously underused as an accountability measure
.  The absence of legal aid makes these actions rare and dependent on the wealth of the victim or finding pro-bono support
.  In Vancouver, the Pivot Legal Society has been assisting victims to bring their own cases through the lower courts
.  However as police are represented by experienced defence counsel the imbalance in these proceedings is substantial
.

4. Increasing the availability of civil litigation in Australia

As is Canada, civil litigation in Australia is an under-utilised mechanism for police accountability. Some reasons for its under-utilisation in Victoria are as follows:

1. Plaintiffs risk adverse costs awards when they sue police;

2. The Chief Commissioner or State of Victoria is not liable for police who, in bad faith, abuse members of the public
; 

3. Where police negligently rather than intentionally injure a member of the public the plaintiff’s injury must be permanent and reach a threshold in order to be able to sue
;

4. There is a limitation period of three years on taking civil action
;

5. There is extremely limited or no legal aid for plaintiffs
;

6. The community legal sector is under-resourced to run the number of cases needed for these cases to have an accountability impact on police.

7. Some private law firms who previously specialised in taking action for victims of police misconduct are now acting exclusively for the Police Association which is well resourced and can guarantee high fees for high value of work.

8. Police are represented by lawyers either paid directly by the State of Victoria or by the Police Association.

9. Cases are lengthy, are high risk and legal firms driven by profit motives have no incentive to take cases on
.

10. Damage awards are much lower than the US or UK (for example $15,000 was awarded as both compensatory and exemplary damages for a false imprisonment case in 1998
.) In Victoria courts will award the winning party their costs, however generally this amount is only about 68% of the actual legal costs of the plaintiff.

As a result of these barriers, the victims of human rights abuses by police officers do not have realistic access to redress and compensation in Victoria.  The few cases that are run rely on the generosity of pro-bono counsel who often work for years without receiving a cent.

The vast majority of cases, even those with strong evidence, do not see the inside of a court-room.  This means that Australia is not meeting its international law obligations to adequately compensate the abuse.

To remedy this situation, and drawing on the lessons from both the US and the UK, legislative amendments and the reallocation of resources is necessary.

Legislative Amendments

1. No costs awarded against unsuccessful plaintiffs unless their case is frivolous, unreasonable or without foundation.

2. The Police Regulations Act 1958 must be amended to make the State vicariously liable for all damages awarded against police officers acting within the performance or purported performance of their duty. The State is responsible for ensure compensation is paid under the International Covenant of Civil and Political Rights
.

3. The Wrongs Act 1958 must be amended to remove injury thresholds for victims of human rights abuses. 

4. The Limitation of Actions Act 1958 must be amended to increase the limitation period for victims of human rights abuses.

Resource allocation 

There are two solutions to funding civil action against police.  It is perhaps a combination of both that will provide the most realistic options.

Solution 1

a) Legal Aid must be available for lawyers and counsel acting for victims of human rights abuses.  Furthermore rates must provide for the use of experienced and senior counsel.  

b) The State must fund the provision of police litigation practises within community legal centres and Aboriginal legal aid services across the State and in particular in areas where complaints against police are made or raised with advocates, for example in Mildura, Swan Hill, Lakes Entrance, Moreland, Warrnambool, Sunshine, Flemington, Dandenong, Fitzroy, St Kilda, West Hiedleburg and Collingwood.

Solution 2 (legislative amendment)

In cases involving human rights abuses, Courts should award costs that cover the full legal bill of the plaintiff. This will encourage private practises to undertake work on behalf of victims of police abuses.

The UK has adopted the first solution with the result that solicitor and counsel fees are paid through legal aid rather than cost awards against the police
.  

5. Using the lessons of civil litigation to improve complaint handling 

There are 6 features earlier identified that make civil litigation better able to come to a finding of fact against police officers than complaint systems.

To improve complaint systems against the police, these features should be adopted by complaint investigation bodies.

Firstly, victims must be parties to the complaint process.  Secondly, decision makers must be independent of both police and the victim. Thirdly, evidence obtained via the investigation process must be tested through cross-examination. Fourthly the process must be transparent and subject to victim and public scrutiny.  Fifthy, the victim should be entitled to full disclosure of all documents generated through the investigation process. 

Sixthly, police complaint decisions must be fully reasoned and set out all the facts and law that applies and these decisions must be judicially reviewable.  

It is noteworthy that the adoption of these characteristics by the complaint system will increase the State’s compliance with its human rights obligations to provide an effective investigation into complaints against police.

The Rapporteur for Police Complaints to the European Commission on Human Rights has identified five guiding principles for police complaint systems to comply with human rights
.  These are:

1.
“Independence: there should be organizational and functional independence; that is by non-police investigators according to established principles of independence and impartiality; 

2.
Adequacy: the investigation should be capable of gathering evidence to determine whether the behaviour complained of was unlawful [whether the force used was justified
] and to identify and punish those responsible;

3.
Promptness: a speedy response and expeditiousness is crucial for maintaining trust and confidence in the rule of law and in order to dispel any fear or collusion in any attempt to conceal misconduct;

4.
Public scrutiny: accountability is served by open and transparent procedures and decision-making at every stage of the determination of a complaint against police;

1. Victim involvement: in order to safeguard his or her legitimate interests the victim is entitled to participate in the process.”

A model system

Rather than duplicate processes, it is submitted that a more cost effective solution would be to combine the public hearing functions of complaint determination and civil litigation into one proceeding.

A solution would be the establishment of Police Complaint Civil and Disciplinary Proceedings List at the Magistrates or County Court.

Magistrates or Judges hearing these matters could be provided with the power to:

a) judicially determine complaints on the balance of probabilities, 

b) award compensation to victims and

c) make prosecutorial recommendations to the DPP,

d) demote and dismiss police from employment, (including police who refuse to testify
,) and

e) recommend policy and procedural changes within Victoria Police.

It is submitted that the Courts are logically placed to run such hearings and less likely than other forums to be the subject of bias claims.  Furthermore, decisions by a Magistrate can be appealed in the normal process, enabling judicial and or merits review of decisions. 

An initial forensic investigation, including the separation and interview of police witnesses should be conducted by independent civilian investigators.

Investigators may then act as counsel assisting at the hearing.  Alternatively, the matter could be run, like civil proceedings, with the victim bearing the evidentiary burden
. However it is the State that bears the obligation to discipline and prosecute police perpetrators of human rights abuses
.  

Evidence collected by the independent investigators should be available to all parties. The Court’s power to subpoena evidence and discovery processes, will provide further important mechanism to obtain evidence at the hearing.

A vital consideration in making this model successful will be the provision of quality legal assistance to victims and their full standing at hearings through State funding.  Failure to provide such assistance will render the process ineffective.   By using legal advocacy rather than a pure investigative model, the rights and interests of people who have suffered police abuse becomes a central rather than peripheral concern. 

Conclusion

This article has explored the use and benefits of civil litigation, concluding that it is a better accountability mechanism that existing police complaint systems.  As a result it must be more accessible to ordinary people.  I have made some suggestions as to how this may be achieved.

The success of the civil litigation system also offers potential lessons for police complaint systems.  To improve their outcomes, qualities such as victim involvement, transparency, testing of evidence, independent decision-making, disclosure of information, and legally reasoned and appealable decisions must be built into their operation.
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